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Topic Summary Correlation Table References 


West’s Key Number Digest 
West’s Key Number Digest, United States***878 to 880(3) 


A.L.R. Library 
Who are “employees” of the United States within the Federal Tort Claims Act, 57 A.L.R.2d 1448 


When Is Federal Agency Employee Independent Contractor, Creating Exception to United States Waiver of Immunity 
Under Federal Tort Claims Act (28 U.S.C.A. s2671), 166 A.L.R. Fed. 187 


Trial Strategy 
Proof of Employee Status Under Federal Tort Claims Act (FTCA), 137 Am. Jur. Proof of Facts 3d 109 
Proving the Existence of an Employment Relationship, 22 Am. Jur. Proof of Facts 3d 353 


For the United States to be held liable under the Federal Tort Claims Act (FTCA), the negligent person must be an 
“employee” as defined by the Act.' Under the FTCA, “employee of the government” includes (1) officers or employees of 
any federal agency, members of United States military or naval forces, members of the National Guard while engaged in 
training or duty, and persons acting on behalf of a federal agency in an official capacity, temporarily or permanently in the 
service of the United States, whether with or without compensation; and (2) any officer or employee of a federal public 
defender organization, except when such officer or employee performs professional services in the course of providing 
representation.” The word “persons” as used in that portion of the FTCA providing for tort immunity of “employees of the 
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government,” including “persons acting on behalf of a federal agency,” does not include corporations, notwithstanding the 
Dictionary Act’s provision that the word “person” when used in an Act of Congress includes “corporations” “unless the 
context indicates otherwise”; several contextual features of the FTCA indicate that “persons” was intended to apply only to 
natural persons as did Congress’ purpose of protecting the federal workforce from personal liability.’ 


Observation: 


Whether one is an employee of the United States, for purposes of the FTCA, is determined by federal law.‘ 





The statutory definition of “employee of the government” does not require that a person possess formal employee status, but 
includes any person acting on behalf of a federal agency and in an official capacity, temporarily or permanently in the service 
of the United States, whether with or without compensation.’ Thus, the definition includes the regular personnel of a 
Veterans’ Administration hospital,° a Federal Aviation Administration authorized inspector,’ a Job Corps enrollee,* Peace 
Corps volunteers,’ federal judges, federal public defenders and their appointees, as well as employees of the federal judicial,'° 
and legislative branches,''! and United States Congressional Representatives.’ On the other hand, the statutory definition of 
“employee of the government” does not include employees of the District of Columbia, an airport maintenance contractor,“ 
lessees,'> independent contractors,'’° a university employee providing medical services to students enrolled in a federally 
funded Job Corps Center,’ an employee of a university research foundation which had a contract with NASA under which 
the employee gave space science lectures and presentations at various schools in several states,'* and a prospective juror in 
federal court.” 


Practice Tip: 


The burden rests with the plaintiff bringing an FTCA action to prove that under federal law, the negligent person was an employee 


of the United States.” 
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Since a formal employee status is not required before a person may be considered a federal employee under the Federal Tort 
Claims Act (FTCA),' the degree of day-to-day control which the government exercises over a person in the performance of 
the person’s duties is an important factor in determining whether such person is an employee of the government, within the 
meaning of the FTCA.’ Although none are dispositive of the question, factors that courts may consider in distinguishing 
between a contractor and an employee for Federal Tort Claims Act (FTCA) purposes include: (1) the extent of control which, 
by the agreement, the master may exercise over the details of the work; (2) whether the one employed is engaged in a distinct 
occupation or business; (3) the kind of occupation, with reference to whether, in the locality, the work is usually done under 
the direction of the employer or by a specialist without supervision; (4) the skill required in the particular occupation; (5) 
whether the employer or the worker supplies the instrumentalities, tools, and the place of work for the person doing the work; 
(6) the length of time for which the person is employed; (7) the method of payment, whether by the time or by the job; (8) 
whether the work is a part of the regular business of the employer; (9) whether the parties believe they are creating the 
relation of master and servant; and (10) whether the principal is or is not in business.° 


Workers have been deemed to be federal employees for purposes of the FTCA, in the following cases where the workers 

were— 

— officers who at the time of arresting an Indian on the reservation were deputized special officers of the Department of the 
Interior, Bureau of Indian Affairs, and who did not have authority to arrest the Indian on the reservation in their capacity as 
officers of a city located on the reservation.‘ 

— a physician whose professional corporation had a contract to provide such physician’s services to a federally supported 
health center, notwithstanding the lack of a direct employment contract between the center and the physician, as the 
corporation acted as the physician’s alter ego and the contract between the corporation and the center was essentially an 
employment contract and was signed by the physician.° 

— a Sales agent appointed by a court during yacht foreclosure proceedings, given that the agent was appointed by the United 
States district court to administer the sale of the yacht and the court retained the authority to approve the sale and 
distribution of the proceeds.° 
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However, workers have been deemed not federal employees under the FTCA where the workers were— 

— a landscaping business employee where the landscaping business contract with the government stated “the contractor, 
rather than the government, determine[d] its own optimal work schedules, frequencies, resource allocations, and 
performance methods,” and that it was government policy “that government direction or supervision of the contractor’s 
employees, either directly or indirectly, [would] not be exercised.”’ 

— an airport maintenance contractor, even though the government contracted for the right periodically to inspect the 
contractor’s performance and insure that the services provided were in compliance with the terms of the contract, since this 
did not amount to the government having day-to-day physical control of the contractor’s operations.* 

— a physician who was providing obstetrics/gynecological services at an army hospital but was an independent contractor at 
the time of a patient’s tubal ligation.’ 

— an individual who operated and inspected the press after an accident in which an employee sustained grievous personal 
injuries, but was not acting on behalf of the Occupational Safety and Health Administration (OSHA) in an official capacity 
in the service of the United States, although an OSHA inspector conducting a simultaneous inspection videotaped the 
individual’s operation and inspection of the press, the individual was hired by the press manufacturer to determine what 
went wrong, the individual did not have a contract with the government, and the OSHA inspector did not tell the individual 
what to do.'° 

— a doctor who was serving as an officer of the day for a veterans hospital’s urgent care division pursuant to a contract 
between the hospital and a managed care company, where the contract indicated that the personnel provided thereunder 
were the company’s employees, that the health care providers working at the hospital pursuant to the contract were 
independent contractors, and that the government had no control over the doctor’s professional medical judgment, 
diagnosis, or specific medical treatments, and there was no evidence that the government exercised actual control over the 
doctor in any way inconsistent with the contract’s language."! 

— acertified registered nurse anesthetist (CRNA) at a federally funded Indian hospital who was an independent contractor, 
not a federal employee, and thus the medical malpractice claim against the CRNA was not within the scope of the FTCA, 
despite the CRNA’s contention that the CRNA was under the direction of the operating surgeon at the time of the alleged 
negligence, the CRNA had to abide by the hospital’s bylaws, policy, and procedures, used the hospital’s equipment, and 
wore the hospital’s attire, since the contract signed by the CRNA expressly stated that the CRNA accepted the assignment 
“as an independent contractor,” the CRNA, not the hospital, was responsible for sending and paying for the relief 
contractor, the hospital did not control or supervise the manner in which the CRNA rendered medical treatment or 
anesthesia to patients, the CRNA had to personally pay for personal malpractice insurance and taxes, and state law did not 
require the CRNA to work under a surgeon’s supervision.” 


Observation: 


The existence of federal funding, standing alone, does not establish an individual’s status as a federal employee and hence the 


government’s liability under the FTCA." Similarly, an independent contractor engaged in an ultra-hazardous activity is not entitled 
to governmental immunity under the Federal Tort Claims Act (FTCA) even if performing under a federal government contract. 
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The Federal Tort Claims Act (FTCA) applicable to members of the armed forces applies to members of the National Guard 
while they are engaged in training or duty.' Thus, a National Guard member who was on active duty for training at the time 
the member was struck by a National Guard vehicle driven by another Guard member is deemed an employee of the federal 
government under the FTCA.” 


Observation: 


The Feres doctrine of intramilitary immunity may apply to a lawsuit based on alleged actions taken while a guard technician is 


being paid as a civilian employee.’ 
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As used in the Federal Tort Claims Act (FTCA), the term “federal agency” includes the executive departments, the judicial 
and legislative branches, the military departments, independent establishments of the United States, and corporations 
primarily acting as instrumentalities or agencies of the United States, but does not include any “contractor” with the United 
States.! 


The critical element in distinguishing an “agency” of the federal government from a “contractor” for purposes of the FTCA is 
the power of the federal government to control the detailed physical performance of the contractor.* A party or an entity 
becomes an agency of the United States within the meaning of the FTCA, only if its day-to-day operations are supervised by 
the federal government.* 


This analysis has been used in a variety of cases, and the following have been found not to be federal agencies under the 
FTCA: the Federal Home Loan Mortgage Corporation,‘ the Federal Reserve Bank,’ federal home loan banks,° the Red Cross,’ 
the medical branch of a state university while acting as a contract healthcare provider for the federal prison system,* the 
Lorton Reformatory of the District of Columbia,’ Amtrak,'® the United States Olympic Committee," and a transit authority 
allegedly supplied by the Federal Department of Transportation (DOT) with federal funding.'’* On the other hand, the 
following have all been found to be federal agencies for the purposes of the FTCA: the Federal Deposit Insurance 
Corporation," a health clinic, which received a federal grant for providing primary health services to a medically underserved 
population," the John F. Kennedy Center for the Performing Arts,'° the St. Lawrence Seaway Development Corporation, '* the 
Federal Aviation Administration,'? the Resolution Trust Corporation,'* the Postal Inspection Service,’” a redevelopment 
agency,” and the Smithsonian Institution.” 





Observation: 


The United States is not liable for claims against the District of Columbia.” The municipal immunity of the District of Columbia is 
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a matter of common-law theory of municipal governmental immunity as developed in the case law of the jurisdiction, and is not 
derived from the sovereignty of the United States or limited to the same extent as that of the federal government under the FTCA.” 
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The term “federal agency” is sufficient to include a nonappropriated fund instrumentality.' In determining whether a 
nonappropriated fund activity in military services is an instrumentality of the United States for purposes of the Federal Tort 
Claims Act (FTCA), each activity must be judged in the light of the particular circumstances surrounding it.? Thus, for an 
Army nonappropriated fund activity to be a “federal agency” it must be an integral part of the Army, charged with an 
essential function in the operation of the Army, and the degree of control and supervision by the Army must be more than 
casual or perfunctory.* Among nonappropriated fund activities that have been held to be a federal agency under the FTCA 
are: an Air Force base exchange,’ a central base fund,’ an officers’ mess hall,° an officers’ club,’ a servicemembers bowling 
alley,* a flying club,’ and a swimming pool for civilians operated on an Air Force base.’ On the other hand, a hunt club made 
up of members of the United States Army that was organized, and that used certain Army base areas and structures, with the 
commanding general’s consent, has been held not to be a federal agency within the meaning of the Act, on the basis that the 
club was not an integral part of the Army nor an instrumentality of the government, and that the Army did not have such a 
degree of control and supervision over the club as would qualify the club as such an agency.!! 
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Congress has the power to modify the Federal Tort Claims Act (FTCA) by means of other statutes.! Thus, contemporaneous 
with the passage of the FTCA,’ Congress enacted a provision limiting or preventing the introduction of private acts in 
Congress seeking compensation for injuries by government employees,’ but this provision only applies to the denial of 
private acts where such causes of action come within the FTCA.‘ Other statutes provide an exclusive liability provision that 
effectively precludes a federal employee from recovering under the FTCA for work-related injuries or death, such as, the 
Federal Employees Compensation Act® and the Longshore and Harbor Workers’ Compensation Act.° Still other federal 
statutes, such as the Flood Control Act’ specifically immunize the United States from liability for claims of property damage 
or personal injury resulting from tortious misconduct and thus preclude remedies otherwise afforded under the FTCA. At the 
same time though, the presence of a state compensation system does not necessarily preclude an action under the FTCA. In 
fact, a state’s workers’ compensation law may expressly provide that an injured worker may take compensation under that 
law and also recover in an action against a third person responsible for the injury, on the condition that in the event of a 
recovery in that action, the employer is to be subrogated to, or will have a lien against, the recovery to the extent of the 
employer’s payments made in compensation of the injury.’ 


© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 


Footnotes 

5 Galimi v. Jetco, Inc., 514 F.2d 949 (2d Cir. 1975). 

2 28 U.S.C.A. §§ 1346(b), 2671 to 2680. 

‘ 2US.C.A. § 190g. 

4 Small v. U.S., 219 F. Supp. 659 (D. Del. 1963), order aff'd, 333 F.2d 702 (3d Cir. 1964). 


WESTLAW 


§ 13. Effect of other statutes for relief on right to proceed..., 35A Am. Jur. 2d... 





: § 14. 

. §§ 15, 16. 

? S29: 

U.S. v. Muniz, 374 U.S. 150, 83 S. Ct. 1850, 10 L. Ed. 2d 805 (1963). 

2 Pierce v. U.S., 142 F. Supp. 721 (E.D. Tenn. 1955), judgment aff'd, 235 F.2d 466 (6th Cir. 1956). 

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government 


Works. 


WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 18 


§ 14. Federal Employees’ Compensation Act preclusion of..., 35A Am. Jur. 2d... 


35A Am. Jur. 2d Federal Tort Claims Act § 14 


American Jurisprudence, Second Edition May 2021 Update 


Federal Tort Claims Act 
Kristina E. Music Biro, J.D., of the staff of the National Legal Research Group, Inc.; and John A. Gebauer, J.D. 


II. Right to Proceed Under Act 


C. Effect of Other Provisions for Relief on Right to Proceed Under the Act 


§ 14. Federal Employees’ Compensation Act preclusion of recovery under FTCA 


Topic Summary Correlation Table References 


West’s Key Number Digest 
West’s Key Number Digest, United States#™"872, 964(1), 964(2) 


A.L.R. Library 


Federal compensation acts, in nature of workers’ compensation acts, as affecting recovery against United States under 
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Under the Federal Employees Compensation Act (FECA),' federal employees are statutorily precluded from bringing suits 
for money damages for injuries sustained during the course of their employment.? The FECA, which provides benefits 
primarily in the nature of medical expense reimbursement and disability benefits to federal employees injured or killed in the 
course of performing their duties, is intended to be the exclusive remedy for injured federal employees.’ The exclusive 
liability provision of FECA was designed to protect the government from suits under statutes, such as the Federal Tort 
Claims Act (FTCA), which has been enacted to waive the government’s sovereign immunity,‘ and Congress thereby 
guaranteed employees’ right to receive immediate, fixed benefits, regardless of fault and without the need for litigation, in 
return for which they lost the right to sue the government.> 


The FECA also applies to claims for injury, death or detention of employees of contractors with the United States who are 
working outside of the United States.° Decisions by the Secretary of Labor allowing or denying the payment of awards under 
the FECA are final and conclusive, and are not subject to judicial review; accordingly, where the Secretary has determined 
that the FECA is applicable, actions under the FTCA are precluded, with the exception that district courts have jurisdiction 
over constitutional challenges to the Secretary’s actions in administering the FECA.’ Thus, the district court lacked 
jurisdiction over a suit by a former CIA agent under the FTCA to recover additional compensation for posttraumatic stress 
disorder (PTSD) covered by the FECA; the decision by the Secretary of Labor that the FECA covered the condition was final 
and conclusive for all purposes, and even though the former agent received no compensation for the agent’s PTSD, the agent 
received reimbursement for the medical expenses relating to such PTSD. 
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It has also been generally established that malpractice by government doctors in treating work-related injuries is covered by 
the FECA and, therefore, lawsuits against the government under the FTCA for such malpractice are barred.’ However, the 
courts are divided with respect to whether the FECA covers claims for work-related emotional distress of federal employees, 
precluding FTCA suits seeking to recover damages for such injuries, with some courts following the view of the Department 
of Labor that such claims are compensable under the FECA,” and other courts holding that such claims are not covered under 
the FECA and, accordingly, that suits under the FTCA are not barred.'' Although the dual capacity doctrine, under which an 
employee can maintain a tort action against an employer if the employer acts with respect to the employee in a capacity other 
than as employer, has been applied to at least one claim by a federal employee,” nevertheless, most courts have either 


rejected the doctrine’ or found it not applicable." 


Observation: 


An injured federal employee cannot maintain an action under the FTCA if the Secretary of Labor determines that the employee 
falls within the coverage of the FECA regardless of whether that determination is made prior or subsequent to institution of the 
FTCA action.’ Also, a federal employee’s acceptance of benefits under the FECA for injuries arising from another employee’s 
sexual harassment toward the employee will bar the employee’s and the employee’s spousal FTCA claims," since the claim under 
the FTCA is barred by the exclusive remedy provision of the FECA.”” 


Practice Tip: 


An injured federal employee may not sue under the FTCA if there is a substantial question as to whether the injuries are covered 
under the FECA. Before an action may be instituted under the FTCA, the federal employee must first seek and be denied relief by 
the Secretary of Labor under the FECA; if there is a substantial question as to the FECA coverage, a district court will generally 
stay the FTCA action pending a determination by the Secretary of Labor. Also, where a substantial question regarding the FECA 
coverage exists in an action brought under the FTCA, requiring the Secretary of Labor to make a decision as to FECA coverage, 
an abatement, rather than dismissal, of the FTCA action is the appropriate course of action, in order to avoid the running of the 
FTCA’s limitations period.” 
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The Longshore and Harbor Workers’ Compensation Act (LHWCA), providing for the payment of compensation to 
employees for disability or death from injury occurring on the navigable waters of the United States,’ also provides that an 
employer’s liability under that Act is to be exclusive and in place of all other liability of the employer to the employee, the 
employee’s legal representative, husband or wife, parents, dependents, next of kin and anyone otherwise entitled to recover 
damages from the employer at law or in admiralty, except that if an employer fails to secure payments of compensation as 
required by the Act, an injured employee, or the employee’s legal representative in the case of death, may elect to claim 
compensation under the Act or to maintain an action at law or in admiralty for damages. Where their claims present a 
substantial question of coverage under the LHWCA, the plaintiffs may not sue under the FTCA until they have applied for 
and have been denied LHWCA benefits.* Moreover, the LHWCA is the framework for compensation for disability or death 
to persons employed at military, air, and naval bases outside of the United States.* 
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With certain limitations, the provisions of the Longshore and Harbor Workers’ Compensation Act (LHWCA)! govern claims 
for the injury or death of employees whose salaries are paid from nonappropriated funds of the Army and Air Force 
Exchange Service, Navy Ships Stores Program, Navy exchanges, Marine Corps exchanges, Coast Guard exchanges, and 
other instrumentalities of the United States under the jurisdiction of the Armed Forces conducted for the comfort, pleasure, 
contentment, and mental and physical improvement of personnel of the Armed Forces.’ The liability of the United States or 
of the nonappropriated fund instrumentality under the applicable provisions of the LHWCA is exclusive and instead of all 
other liability of the United States or the instrumentality to the employee, the employee’s legal representative, spouse, 
dependents, next of kin, and any other person otherwise entitled to recover damages for the injury or death from the United 
States or the instrumentality in a direct judicial proceeding, in a civil action, in admiralty, by an administrative or judicial 
proceeding under a workmen’s compensation statute or under a federal tort liability statute.* Accordingly, the courts have 
held that the employees of these instrumentalities cannot maintain actions under the Federal Tort Claims Act (FTCA) against 
the government for work-related injuries.* 
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The Military Claims Act provides for the administrative settlement of certain claims against the government,’ including 
claims made by a civilian employee of a military department, or the Coast Guard, or a member of the Army, Navy, Air Force, 
or Marine Corps for damage to, or loss of, personal property incident to the claimant’s service.” The Act also provides for the 
payment of claims, under a specified amount, against the United States that are not cognizable under any other provision of 
law for damage to, or the loss of, property, or personal injury or death caused by a civilian official or employee of a military 
department or the Coast Guard, or a member of the Armed Forces, incident to the use of a vehicle of the United States at any 
place, or any other property of the United States on a government installation. Negligence or a wrongful act of the claimant, 
the claimant’s agent or the claimant’s employee, that wholly or partly caused the damage, loss, injury, or death for which 
recovery is sought precludes recovery under the statute. No claim or any part thereof the amount of which is legally 
recoverable by the claimant under an indemnifying law or indemnity contract, and no subrogated claim, may be paid under 
the statute.* However, a provision of the Military Claims Act, relating to claims by persons other than civilian employees of a 
military department or a member of the Armed Forces, expressly declares that a claim may be allowed under a specified 
subsection thereof only if the claim is not covered by the provision of the Federal Tort Claims Act (FTCA) that authorizes the 
administrative adjustment of claims.* 


A plaintiff is free to pursue remedies under both the FTCA and the Military Claims Act simultaneously.° Alternatively, a 
claim may be filed under the Military Claims Act, and if a satisfactory settlement is not reached, the claimant may then 
proceed under the FTCA.*° However, the acceptance of a settlement under the Military Claims Act with its full satisfaction 
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clause would bar any action under the FTCA.’ 


CUMULATIVE SUPPLEMENT 
Statutes: 


10 U.S.C.A. § 2733, as amended effective January 1, 2021, refers, additionally, to the Space Force. 


[END OF SUPPLEMENT] 
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The so-called Tucker Act is concerned with, among other things, an action against the United States based on express or 
implied contract or for damages in cases not sounding in tort’ and limited to a certain size.* Indeed, a district court is 
powerless to entertain a claim where neither the statute nor a precedent allowed it to hear a Tucker Act claim in excess of 
$10,000 and where the government has not specifically consented to such a claim.* However, district courts may adjudicate 
suits against the United States for money damages under the Little Tucker Act and the Federal Tort Claims Act.* 


The Little Tucker Act is not a freestanding source of jurisdiction for any and all claims alleged against the United States, but 
rather is simply a jurisdictional provision that operates to waive sovereign immunity for claims premised on other sources of 
law. 


Observation: 


The Little Tucker Act did not waive the sovereign immunity of the United States with respect to damages actions for violations of 
the Fair Credit Reporting Act (FCRA); the FCRA contained a detailed remedial scheme enabling claimants to pursue in court the 


monetary relief contemplated by the statute, and that scheme established the exclusive framework for determining the scope of 
liability under the statute.° 
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Thus, a contractor cannot maintain an action under the Federal Tort Claims Act (FTCA) to recover damages arising out of a 
governmental agency’s alleged breach of duties under a contract; such an action must be instituted under the Tucker Act.’ 
However, the Tucker Act’s coverage extends only to actual contracts, either express or implied in fact, and does not extend to 
quasi-contracts, or contracts implied in law.® 


Congress has not consented in the Tucker Act to suits in the district court for injunctive or constructive trust relief.’ 


Defendants who have a valid claim in tort under the FTCA and a valid claim in an implied contract under the Tucker Act, 
cannot claim under both Acts.'” 
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Liability of United States, Under Federal Tort Claims Act (28 U.S.C.A. ss1346(b), 2671 et seq) or Suits in Admiralty Act 
(46 App. U.S.C.A. ss741 et seq), for Injuries or Damages Arising from Issuance, Preparation, or Distribution of Charts, 
Maps, or Like Navigational Aids, 164 A.L.R. Fed. 541 


The Death on The High Seas Act' authorizes recovery, by an action in admiralty, for a death caused by a wrongful act, 
neglect, or default occurring on the high seas beyond a marine league from the shore of any state, or the District of Columbia, 
or the territories or dependencies of the United States. The recovery is for the exclusive benefit of the decedent’s spouse, 
parent, child, or dependent relative against the person or vessel responsible.* The statute has been held to supersede state 
wrongful death statutes to the extent that it is applicable.* Moreover, a suit under the Death on the High Seas Act against the 
United States mandates the pleading of the Suits in Admiralty Act,’ and not the Federal Tort Claims Act (FTCA), as the basis 
for a waiver of sovereign immunity.® Thus, in an action for wrongful death, arising out of an aircraft crash in the Pacific 
Ocean, the Death on the High Seas Act, rather than the FTCA, has been deemed the proper statute under which to bring the 


action.° 
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As to admiralty suits against the United States, generally, see Am. Jur. 2d, Admiralty §§ 96 to 100. 
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Benefits under the Veteran’s Benefits Act! in the nature of medical expenses and disability payments are available to 
members of the Armed Forces whether or not they are injured in the course of military service. The Veteran’s Benefits Act 
does not include a provision stating that such payments are the exclusive remedy of a member of the Armed Forces, and it 
has long been held that a member of the Armed Forces who is injured other than in the course of military service may 
maintain a Federal Tort Claims Act (FTCA) suit against the government.’ Also, the fact that a plaintiff received benefits 
under the Veterans’ Benefits Act or various predecessor statutes does not preclude the plaintiff from suing under the FTCA if 
the injury did not occur incident to active military service.’ Thus, a survivor’s action under the FTCA for the wrongful death 
of an off-duty service member on furlough who was killed on a roadway within a military reservation while proceeding to an 
off-base home is not barred by the survivor’s receipt of veteran’s benefits.‘ 


Observation: 


The military compensation scheme in the Veterans’ Benefits Act provides an upper limit of liability for the government as to 


service-connected injuries, and the FTCA does not permit circumvention of that limitation by allowing a defendant to seek 
indemnity from the United States with respect to the claim of a service member.’ 
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The remedy afforded by the FTCA provisions for administrative adjustment of claims,° and judicial action’ for damages for 
personal injury, including death, arising from malpractice or negligence of a physician, dentist, podiatrist, chiropractor, 
optometrist, nurse, physician assistant, expanded-function dental auxiliary, pharmacist or paramedical, or other supporting 
personnel in furnishing health care or treatment in the exercise of duties in and for the Veterans’ Health Administration 
Department of Medicine and Surgery, is made exclusive, by statute, of any other civil action or proceeding by reason of the 
same subject matter against the health care employee (or employee’s estate) whose act or omission gave rise to the claim.* 
Under this provision, the FTCA constitutes the exclusive avenue for claims of medical malpractice or negligence involving 
VA personnel.’ At the same time though, where the FTCA’s intentional tort exclusion bars a claim for damages based on an 
unauthorized performance of surgery, but the operation of the exclusion is nullified in the context of tort claims arising out of 


the conduct of the VA medical personnel within the scope of that provision, the FTCA may be applied to the tort claims. '° 


Observation: 


The Veterans’ Judicial Review Act (VJRA) does not deprive the district court of subject-atter jurisdiction to adjudicate a pro se 
veteran’s FTCA claims against the Department of Veterans Affairs (VA), in which the claimant alleged intentional infliction of 
emotional distress, arising from the covering up by the VA of the presence of a schizophrenia diagnosis with slight social and 
industrial disability, negligent failure to inform the veteran of the diagnosis, and medical malpractice, arising from the VA’s 
failure to communicate the risks and choices available to the veteran; the veteran’s claims did not raise a question of law or fact 


necessary to a decision by the Secretary under a law that affects the provision of benefits” which the court was barred from 
reviewing under the VJRA.' Likewise, the VJRA does not provide adequate remedy for a disabled veteran’s claim for collateral 
damages caused by a VA psychiatrist’s negligence in improperly reducing the disabled veteran’s disability rating, and thus the 
claim would fall within the Administrative Procedure Act’s and FTCA waivers of sovereign immunity, where the veteran had 
already made use of the VJRA’s appeal process and won an award of retroactive benefits, the veteran had exhausted 
administrative remedies, and the Board of Veteran Affairs (BVA) did not rule on the issue of collateral damages.” 
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The exclusive remedy provisions of the Civil Service Reform Act (CSRA) for covered employees who have suffered from 
alleged adverse personnel actions! bar mental anguish? and other tort claims under the Federal Tort Claims Act (FTCA).* The 
CSRA also preempts suits for constitutional violations arising from governmental personnel actions.* 


This scheme for review of adverse employment decisions is the type of narrowly tailored employee compensation scheme 
that preempts the more general tort recovery statutes, such as the FTCA.° It may be neither supplemented nor replaced by 
other remedies.° Thus, a federal employee’s action under the FTCA against an employer, the Strategic National Stockpile, a 
subset of the Centers for Disease Control and Prevention (CDC), were precluded by the Civil Service Reform Act (CSRA), 
where the employee’s claims that the employer sabotaged the employee’s ability to accomplish assigned job duties and 
objectives, required the employee to perform work outside the employee’s job description, and blamed the employee for 
mistakes by others all stemmed from the employee’s employment relationship with the employer and all concerned the 
employer’s personnel practices and policies.’ On the other hand, the CSRA would not preempt a Forest Service employee’s 
claim under the FTCA alleging the negligent supervision of a superior who allegedly raped an employee, where the 
superior’s alleged conduct did not involve personnel actions within the meaning of the CRSA and was not perpetrated with 
respect to the superior’s authority.® 
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The Whistleblower Protection Act! does not authorize government employees to bring claims under the Federal Tort Claims 
Act (FTCA) based on conduct for which redress is available under the Civil Service Reform Act.” 
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Title VI of the Civil Rights Act of 1964' provides the exclusive judicial remedy for claims of discrimination in federal 
employment.” Accordingly, a plaintiff cannot pursue Federal Tort Claims Act (FTCA) damages for emotional distress as a 
supplement to a retaliation claim under Title VII, even though damages for emotional distress are not available under Title 
VII. Also, Title VII would bar a Forest Service employee’s action under the FTCA for negligent supervision, arising out of 
alleged retaliation by coworkers following the employee’s filing of a complaint with the Equal Employment Opportunity 
Commission alleging rape by a superior; the coworkers’ alleged conduct was nothing more than an employment 


discrimination claim.* 
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The Social Security Act' provides an exclusive remedy for issues arising under that Act.? Accordingly, a survivor’s Federal 
Tort Claims Act (FTCA) suit against the United States, arising out of an alleged wrongful termination of the decedent’s 
social security benefits which allegedly caused the decedent’s death, would be barred.° 
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The judicial review and enforcement provisions of the Atomic Energy Act' preclude private judicial enforcement of the 
Federal Tort Claims Act (FTCA).* Thus, an action cannot be maintained under the FTCA.’ 
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A nonpreference eligible postal worker cannot sue for employment-related torts under the Federal Tort Claims Act (FTCA). 
The relevant provisions of the Postal Reorganization Act (PRA)! and the Civil Service Reform Act? constitute a 
comprehensive scheme governing employment relations.’ Accordingly, a postal employee’s FTCA claim against the 
Postmaster General and a local postmaster has been held preempted by the PRA.* 


The provision of the PRA making the FTCA provisions relating to tort claims applicable to tort claims arising out of 
activities of the United States Postal Service restricts the PRA’s general waiver of sovereign immunity only by requiring 


claimants to follow the FTCA procedures for those claims cognizable under the FTCA.° 


Although the PRA contains a generalized waiver of immunity to suit, that statute explicitly acknowledges that the provisions 
of the FTCA will apply to all tort claims arising out of the Postal Service’s activities.° 
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Under the Public Health Service Act (PHSA), the remedy against the United States provided by the Federal Tort Claims Act 
(FTCA), or by alternative benefits provided where the availability of such benefits precludes a remedy under the FTCA for 
damage for personal injury, including death, resulting from the performance of medical, surgical, dental, or related functions, 
including the conduct of clinical studies or investigation, by any commissioned officer or employee of the Public Health 
Service while acting within the scope of office or employment, will be exclusive of any other civil action or proceeding by 
reason of the same subject matter against the officer or employee (or such party’s estate) whose act or omission gave rise to 
the claim.' 


The PHSA also provides protection from legal liability for certain health care professionals providing services pursuant to the 
Act.? The PHSA precludes Bivens* actions against individual PHS officers or employees for harms arising out of the 
performance of medical or related functions within the scope of their employment, barring all actions against them for such 
conduct and, by its terms, limiting recovery for such conduct to suits against the United States.* 


The PHSA establishes that the provision of the FTCA® will not apply to an assault or battery arising out of negligence in the 
performance of medical, surgical, dental, or related functions, including the conduct of clinical studies or investigations.° 
Accordingly, the United States had to be substituted as the defendant in a patient’s action for alleged dental malpractice and 
failure to obtain informed consent, for the health center which received funding from the United States pursuant to the Public 
Health Services Act, who was eligible for malpractice coverage under the FTCA prior to the patient’s treatment, and was 
certified to be an employee of the federal government for purposes of the Public Health Services Act, such that an action 
against the United States was the patient’s exclusive remedy.’ However, tort suits against a private enterprise which receives 
grant money from the U.S. Public Health Service or its employees can be maintained only under the FTCA.* 


Volunteer physicians who provided services at a free nonprofit clinic were deemed employees of the federal government 
under the PHSA only for purposes of bringing civil actions against them within coverage of FTCA, and did not receive 
compensation for their work from the government, and therefore the physicians’ deemed employee status did not render 
unavailable to the United States, in an action under the FTCA for medical malpractice and wrongful death arising from 
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treatment provided by the physicians, the immunity conferred upon nonprofit entities organized for charitable purpose and 
their volunteers pursuant to the New Jersey Charitable Immunity Act (NJCIA).° 


© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 





Footnotes 

1 42 US.C.A. § 233(a). 

. 42 US.C.A. § 233(g) to (k). 

3 Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S. 388, 91 S. Ct. 1999, 29 L. Ed. 2d 619 
(V97 1}. 

“ Hui v. Castaneda, 559 U.S. 799, 130 S. Ct. 1845, 176 L. Ed. 2d 703 (2010). 

: 28 U.S.C.A. § 2680(h). 

6 42 US.C.A. § 233(e). 

. Nin v. Liao, 2003 WL 21018816 (S.D. N.Y. 2003). 

if Arteaga v. U.S., 711 F.3d 828 (7th Cir. 2013). 

? Lomando v. U.S., 667 F.3d 363, 80 A.L.R. Fed. 2d 699 (3d Cir. 2011). 

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government 


Works. 


WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 44 


§ 28. Miller Act preclusion of recovery under FTCA, 35A Am. Jur. 2d Federal Tort... 


35A Am. Jur. 2d Federal Tort Claims Act § 28 


American Jurisprudence, Second Edition May 2021 Update 


Federal Tort Claims Act 
Kristina E. Music Biro, J.D., of the staff of the National Legal Research Group, Inc.; and John A. Gebauer, J.D. 


II. Right to Proceed Under Act 


C. Effect of Other Provisions for Relief on Right to Proceed Under the Act 


§ 28. Miller Act preclusion of recovery under FTCA 


Topic Summary Correlation Table References 


West’s Key Number Digest 
West’s Key Number Digest, United States @*""872, 964(1), 964(2) 


Trial Strategy 
Litigation of Claim Under Miller Act, 40 U.S.C.A. §§ 3131 et seq., 148 Am. Jur. Trials 1 


In an action arising out of the allegedly negligent failure of a government prime contractor to require the posting of a 
payment bond called for by the Miller Act,' a court would deny a right to recover under the Federal Tort Claims Act (FTCA) 
where the claim asserted against the government is not one that could have been asserted against a private person under the 
laws of the state in which the alleged wrong occurred, and the claimed negligence constituted no more than a failure on the 
part of the federal government to carry out a statutory duty in the conduct of its own affairs.’ Similarly, a subcontractor on a 
government construction project cannot recover against the government under the FTCA for the government’s alleged 
negligence in investigating the financial worth of individual sureties who posted payment and performance bonds for a 
general contractor, as required by the Miller Act, since there is no analogous private right of action for failing to investigate a 
surety on a Miller Act bond, and thus the government cannot be positioned “as a private individual under like 
circumstances,” as required by the FTCA. 
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The Flood Control Act of 1970' provides that no liability of any kind can attach to or rest upon the United States for any 
damage from or by floods or flood waters at any place, despite the fact that the project is not exclusively devoted to flood 
control.? The immunity provided the United States by this Act is sweeping and unambiguous, barring recovery even by 
recreational users of reservoirs injured during flood control operations.* 
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Congress has authorized the maintenance of a Prison Industries Fund which would compensate prisoners injured in 
connection with work in federal prison industries, or in operating or maintaining prisons,' and such prisoners cannot maintain 
an action under the Federal Tort Claims Act (FTCA) against the government for such injuries.* Accordingly, a federal 
prisoner’s action under the FTCA, alleging that prison officials were negligent in delaying treatment for the prisoner’s 
preexisting knee injury, which was reinjured or aggravated while the federal prisoner was working in the prison, has been 
barred, since the Prison Industries Fund provided the exclusive remedy for exacerbation of the prisoner’s knee injury by the 
officials’ negligence.’ 


Federal prisoners also cannot maintain actions under the FTCA for injuries arising out of malpractice by doctors employed by 
the government in treating injuries incurred while working in prison industries.* 


The Inmate Accident Compensation Act has been held to be the exclusive remedy against the government for a prisoner with 
alleged work-related injuries, and thus the dismissal of a prisoner’s claims under the FTCA would be warranted.°* 
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Among the statutes relating to the National Aeronautics and Space Administration is one that authorizes the Administration 
to consider, ascertain, adjust, determine, settle, and pay, on behalf of the United States, in full satisfaction thereof, any claim 
for $25,000 or less against the United States for bodily injury, death, or damage to or loss of real or personal property 
resulting from the conduct of the Administration’s functions, where such claim is presented to the Administration in writing 
within two years after the accident or incident out which the claim arises, and if the Administration considers that a claim in 
excess of that amount is meritorious and would otherwise be covered by this provision, to report the facts and circumstances 
thereof to the Congress for its consideration. ! 


Sovereign immunity is not waived for injuries related to terrorist incidents under the Anti-Terrorism Act.’ 


The National Guard Claims Act also authorizes the administrative settlement in an amount not more than $100,000 of claims 
against the United States.* Payment may not be made under this provision for reimbursement for medical, hospital or burial 
services furnished at the expense of the United States or of any state, or the District of Columbia or Puerto Rico.* 


Where a “disputes” clause in a government contract necessarily includes claims that might possibly have their basis in tort, as 
well as claims for breach of contract, and this clause is subject to the provisions of the former Wunderlich Act, making, with 
certain exceptions, the United States contracting officer’s determinations regarding a dispute final,> the person contracting 
with the government has been held not entitled to withdraw the claim and thereafter maintain an action thereon under the 
Federal Tort Claims Act (FTCA).° 


The Attorney General may settle for not more than $50,000 in any one case, a claim for personal injury, death, or damage to 
or loss of, privately owned property caused by an investigative or law enforcement officer of the United States.’ The Attorney 
General may also settle and pay not more than $1,000 in any one case for a claim made by an officer or employee at a federal 
penal or correctional institutions for damage to, or loss of, personal property incident to employment.‘ 


The District Disability Act for the District of Columbia authorizing benefits for police officers and firefighters for injuries 
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contracted in the performance of their duties has been held not to preclude the maintenance of an action under the FTCA.° 


The FTCA is not to be used for the litigation of issues concerning the legality of seizures and forfeitures made under certain 
internal revenue laws, in situations in which the revenue laws provide a means, of which the claimant failed to utilize, to 
contest the forfeiture.!° 


The North Atlantic Treaty Organization Status of Forces Agreement, governs, among other things, the liability of the United 
States for injuries inflicted by members of foreign military forces in the United States.'' As a prerequisite to liability of the 
United States for the tort of a representative of a NATO signatory under the FTCA, and pursuant to treaty agreements 
governing the rights of a member of a “force,” it must appear that the tortfeasor was a member of a “force,” and that the 
tortfeasor committed the tort in the performance of official duty.” 


The Federally Supported Health Centers Assistance Act (FSHCAA) makes the FTCA the exclusive remedy for specified 
actions against members of the Public Health Service, and protects employees of the Public Health Service from being 
subject to suit while performing medical and similar functions by requiring that such suits be brought against the United 
States instead.' 
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